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Abstract

Human organs and tissues for transplant are exaofpdearce resource in health that cannot be
financially produced or increased. The tradehofan organs and tissues is ethically censured
as it does not relate to exercise of autonomyt dmually is a decision motivated by economic
hardship. This article analyses aiming to eat the application of the distributive jost
types of transplants, those of scarcity and apbiliity of the reserve premise of the possible in
view of this circumstance, the main allocationtesia applied to the matter, the availability or
unavailability of major organs and tissues, @hé discipline of the topic in the country. One
concluded by the difficulty in changing, lega#lwd punctually, preset allocation criteria i th
sector, although new perspective could bggesied for future legal approaches, aimihg a
expanding in an ethical, fair and safe manner ghwrision of available organs for transplants,
particularly those derived from a corpse donor.
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The possibility of replacing body parts irrevergibl
compromised in order to save lives or improve their
conditions of existence, has been a challenge pdrfar
centuries by mankind. Still in the middle age, vk
art asThe Mirade of Kosmas and Damian and Kosmas and Damian
Transplanting the Leg of a Moor 2 represent the history
of the catholic saints physicians who, having fgdine
Maria Elisa Villas-Boas need to amputate the leg of a patient, they regléadey

Bachelor, Master and Doctor's g |eg of a Moor, recently deceased
Degree in Law by the Federal

University of Bahia (UFBA), . L. . . .
physician by the Baiana Medical Without the divine intervention, however, the first

and Public Health School, records of attempts of tissue transplants showduards,
specialized in Pediatrics by the ) ytjy/ated mainly by ignorance and poor developnognt
University Hospital Professor . . )
Edgar Santos (UFBA) — Member therapeutic care. Only in the 19th and 20th ceesud

of the Committee of Ethics in greater success was achieved, with reported cdses o
E;Zﬂg:ﬂgxgia'l‘ﬁpéﬁ? bone graft, in 1890, in Scotland, and renal
Bahia, instructor in the course _ transplantation between twins, United States, BAE9

of Habilitation in Diagnosis of

Brain Death at the Regional  The first heart transplant, performed in South ériin
Council of Medicine of Bahia, 1967 |qunched a wide international discussion &bou

Salvador, Bahia, Brazil . . . .
brain death diagnosis and donation and transpédnts
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organs in general. These have becorrgeeive special nomenclature, being called

. . 4
important and special features on .healtg,ngenic orisotransplants . It is important

whose shortage cannot be supplied B note that the autologous blood
financial resources, even in countriegansfusion, collected prior to an elective
where some kind of trade is allowed in thi§urgery’ for example, and admitted even by

field. This gap between supply andome religious currents that resist to blood
demand for bodies and tissuegansfusion in general

characterizes what can be called real,

material or factual shortage, and impliephe procedures can be carried out, yet,
attentive allocation criteria in its disciplinefrom a living donor (as in the case of
since it is focused on finite resourcegdney, bone marrow, parts of the liver and
before ~ the needs, demands angng) or, more commonly, from a dead
expectations more and more larger amfdnor. The latter is preferable since it does

frequent not involve damage to the donor, and may
derive from the diagnosis of irreversible
Types of transplantations cardiac death (as in the donation of corneas

and bones, possibilities up to six hours
Transplantations performed in humans cafter cardiac death) or by brain death (for
be of organs (as heart, kidneys, livesmaller organs that demand the survival,
pancreas, intestine); of tissues (such afintenance of irrigation by cardiac
corneas, heart valves, bones, skin); alsoadtivity, as the heart, lungs, liver, the
composites (involving several elementpancreas and kidneys)
such as transplants of limbs, face, trachea);
or of substances (such as bone marro@enerally speaking, the success of the
blood, sperm and ova) transplants has grown significantly in
recent years. The survival of renal
They are called autologous when madgansplanted reaches today 90% to 95% in
with resources from the body itself, likehe first year; 86% in pancreas transplants,
auto grafts of skin or bone marrow autgs% in liver transplants and heart and 78%
transplants; allogenic or homologous at the lung transplants, according to figures
reception of organ or tissue of anothéfom the Brazilian Association of
human being; and xenotransplants @ransplantationABTO) .
heterologous transplants when coming
from another animal species, which havehe organs and tissues for transplants
been the subject of intense ethicaépresent, therefore, the chance of
discussion for showing a lower rate ofcovery, either through remarkable
compatibility  Transplantations betweenimprovement of quality of life (as in the
univitelline twins, with same genetic load, case of corneal transplants in blind patients
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and kidneys in dialysis patients), either aslepends on Government decisions, as
evidence of a future for those who foresaweflected in budgetary matters arising
death as am imminent perspectivetherefrom, and in situations in which the
confirming them as precious resources t@uthor cites the space in preschool
be allocated

Berlinguer ” also classifies scarcity as
Types of scarcity and the argument of  absolute and relative, suggesting that the

reserve of possibilities in relation to first one reports to material aspects, the in
human organs and tissues, as fact scarcity; and the latter refers to formal
resources for health assistance aspects in the allocation of resources. The

conditions of scarcity also associates the
From the recognition of organs and tissueargument of the so-calledeserve of
for transplants as relevant resources for thgossibilities, from German law and
promotion and recovery of health, whichaccording to which, even though the right
otherwise cannot be perfectly providedexists as there is, in fact, the announcement
and also discuss their condition of supplyof a constitutionally guaranteed right to
and scarcity, in the context of allocation ofhealth, and all that entails, the fair
goods in the sector expectation of having access to resources
therefore finds limits on actual possibilities

Initially, speaking in types of scarcjtyof its implementation, according to the
Elster ¢ categorized them astrongly or existence and availability or not of the
weakly natural, almost natural and required resources

artificial. The strongly natural scarcity,

according to the author, is one in whiciihe first three above mentioned categories
there is nothing that anyone can do tof scarcity join the reservation possibilities
provide it and may be exemplified by thenaterial, factual or real; and the fourth
number of Rembrandt paintings. Invay is the artificial scarcity and refers to
scarcity calledweakly natural, there is the reservation of the possibilitiésrmal.
nothing that anyone can do to ensure i@anotilho ® talks about reservation of the
provision to satisfy everyone, as is the cafsctual and legal possibilities, referring to
in terms of compatible organs. In scarcitfactual reserve that related to the limitation
called almost natural, explainsElster, the of material resources, with its real and
provision can be increased, even tlwncrete finitude. On the other hand, the
satisfaction, but through actions ofegal reserve is associated to the ability, the
individuals, as in the availability ofpower or the jurisdiction of provision of
children for adoption or sperm for artificiakbxisting resources What is called
insemination or blood for transfusionsometimes budget reserve or parliamentary
Finally, the artificial scarcity considered reserve regarding budgeglating
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professionals to assist them, and if it takes

generally to financial and organizationdt 9reater time to properly prepare the
aspects simultaneously teams

Regarding the reservation of the form&@isregarding limitations that are phatic is
possibility, it can occur that the politicalunning the risk of converting the
and budgetary discipline, within thealecisions and the legal discourse in the
discretion ascribed thereto, did ndamous make believe", which would thus
prioritize a given resource for a given casbe delivered by the Law as if was by
it being understood that the same cannot Bmilia of Monteiro Lobatoa make believe
granted for that purpose, under penalty tifat the hospital does exist, and that
interfering in the legally establishedothingismissing; that there are space for
availability, even though the resource (@veryone; that professionals are trained
financial means to get it) exists materiallyand in a sufficient number; that all have
It should be investigated, in that event, th®using; that schools are appropriate and
reasonableness of legal or administrativkat the minimum wage meets all needs.
criteria used and the submission of thEhere are resources though, that cannot be
conduct discretionarily  alleged  tgoroduce in an instance, even with the court
constitutional mandate. It is noticedprder and with constitutional backing. The
however, that in both cases the obstaclereservation of the possibility can, then, in
formal, usually away when priority isfact, restrict Law, when it representseal
defended for the minimum compliancémit of scarcity °, which can be easily
with the minimum existential realized in the insufficiency of non
financial resources
In turn, the reservation of possible material
joins to the effective absence of financidlhis is exactly the situation of compatible
guantitative or, more commonly, by thergans for transplant, classical
real lack of non-economic, durableconfiguration of equity scarcity that no
resources, characterizing the so-aadh- court decision could ensure full condition
equity scarcity, represented, for exampleable to meet everyone who needs. Indeed,
by human resources, being considerahtyis not enough the undeniable recognition
more difficult or even impossible toof the right to life and health and the
circumvent this obstacle by through aommand of organ allocation available to
judicial decision that recognizes the riglthe applicant. These are hypotheses in
and orders its fulfillmentin this line, it is which it shows inescapable to appeal to
not enough to determine the State #mlection and exclusion criteria and the so-
increase in thirty days the number of bedslled trade offs *°, considering that the
for neonatal intensive care units (ICU) asolution to be given will never be truly
space in surgical centersand that, if individual, but it always represent the real
required and due to the evidence of tlexclusion by another interested person, in
needto allocate funds for this purpose, i&ddition to the very issue of biological
there is not a sufficient number of trained compatibility of the organ being a real
factor that the judiciary cannot suppress or
ignore
Allocation of organs and tissues and the disciplioé transplantations



Legally, the circumstances would be thieuis Roberto Barrosd! speaks, in such
required hinder, following the example thatases, of amaterial impossibility of
occurs in public selections, determining twilfillment of the rule, generating itson-

be called upon to integrate the process tieaforceability. In a similar  sense,
would eventually be deleted by judicia@inalyzing both the issue of efficiency and
decision favorable to the applicant. Theffectiveness of the rights involvedna
problem is that the conformation here i§;ristina Meireles”states categorically that
undoubtedly, far more serious anthe scarcity of resources may not be
irreversible, and also has the additionabstacle to the recognition of the right, but
difficulty of extreme time limitation, notemphasis that it can be an impediment to
only by the seriousness of the state @$ practical effectiveness, in case of
health of those involved, but mainly by the1aterial impossibility, that is, when the
short visceral vitality after its withdrawalscarcity cannot be supplied due to the of
from the body. Additionally, there may bé&eal impossibility of creating the required
more than a request for the same orgdRsources, as in the case of compatible
allowing several litigations that cannot bergans for transplants

circumvented even by the determination

that more copies of the claimed asset afge fact is that ignoring the elements of

made available, due to the evident factuégality that weigh upon the allocation of
impossibility. resources and incurring whahmartya

Sert® calls naivety around human rights
In an eventual multitude of litigations, ofliscourse. Thus, the question if the
applications on the same asset, the survgjplementation of the right to healthcare is
of any of the applicants generates a nékbmitted to the reservation of the
impasse, not only with the eventudtossible, it should be answered, for most
licensors in the process, but also with tisocking as it sounds: it depends.
other authors in plaintiffs in otherConsidering that the reservation of the
litigations, causing a true web of claimpossible is associated, ultimately to some
absolutely inconsistent and irreconcilablgort of scarcity, it is necessary to define
It is noted the relevant risk of conflictingvhich kind of scarcity is opposed to the
court orders for the same team and on tBi@imed right, in order to ascertain whether
same organ, with a too short space of ting8€ is or not avoidable by the assertion and
for the resolution, through the broattdicial recognition of its existential
comparison of the rights involved, whichinimum primary. In this case, it is
ultimately, has a similar repercussion iRighlighted the need for knowing the
human dignity and on equality ofmechanisms oftrade off and use of a

recognized rights. It is a situation of trugationalizing parameter of choice, even in
impossibility. the review of individual cases

It should be recognized that the legal
affirmation in relation to an applicant may,
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in fact, dramatically affect individuals whoThis is also one of its disadvantages, since
are not part of the litigation, at least ithey do not consider differences that may
cases of actual shortages, and the judicidrg needed reparation. Therefore, even in
may escape of consciousness of thH#e use of the criterion of the queue in the
repercussion and the requirement fewder of transplants, compatibility
further rationalization of the choices iriechnical elements are taken into account
these situations, encouraging the mastorder to assure a degree of effectiveness,
typical tragic decisions. It may deductedvoiding not only the random waste of
then, that the reserve of possibilityesources, but also of hopes and lives.
especially when real, obliges the allocatidregally, as from 5/29/2006, through
and knowledge and analysis of its criteri@rdinance 1160 of the Ministry of Health
to effect them, in which case is théMS) *, the liver transplants order also
allocation of organs and tissues faitarted following the  criteria  of

transplants seriousness, through a points system,
which seeks, based on technical marks, to
Main allocation criteria applied to evaluate the urgency in such cases

the issue of transplantations

The queue criterion, although more
In view of the need of allocating organgtional than the random drawing, is not
and tissues existing for transplants, ar@ways well accepted by those who believe
their unlimited personal availability,to have a greater right to the resources
including for ethical matters, it isunder discussion, according to other
important to know some of the criteria fogfiteria, or only because they do not accept

the allocation of resources applicable in tige fact of being left behind on their
hypothesis conditions. In that sens@&marai'® quotes a

news, very common in legal actions, of a

Among those ethically enrolled for thdearer of a bladder cancer who, being the
allocation of scarce resources in healtf@rty-ninth in the waiting list for surgery,
four are more commonly suggested, to wit€ managed to be the first one to be
the queue,  effectiveness, necessity- assisted, through a restraining order, in
seriousness, and occasionally the meritdetriment to the other forty-eight. The
Eister ¢ calls the first as procedures and tHg&me author, however, criticizes the queue
following as criteria, a distinction thagriterion, when it does not take into
herein will not be made, since they ar@ccount the urgency
intended to the same purpose

Likewise Caiabresi e Bobbitt, by quoting
The chronological criterion or queudhe example of kidneys allocation and
questionswho arrived first? It is, with the dialysis’ in ltaly, done through a strict
lottery criterion or drawingan example of queuecriticize the fact of not taking into
random directives for allocatioff. The account efficiency; but, simultaneously,
advantage of these parameters is th&ien criticize the position of England
impartiality, since they dismiss anyvhere the excessive attachment to the

personal evaluation.
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efficiency encourages thein Ilimine person, as he could suffer more serious
exclusion of certain groups, as the elderlgroblems, with the risk of losing the organ
Such authors also indicate that in thend the two lives. Although it is not
North-American model efficiency hasneasured, as a criterion of unique
priority, together with other considerationsgllocation in the species, who, among all
such as the need and even social criteria awaiting transplantation, present greater
compatibility with the available evaluation
The criterion ofeffectiveness or prognostic implausible in practice, there is, naturally
has a greatattilitarian lode, since it came the essential care to analyze the minimum
to assure the greatest possible use of tmmpatibility (such as weight, age, blood
available resources, through thtype etc., the example of what provides, in
investigation of the real probability ofBrazil, art. 37, § 2 of the Ordinance 3,407
advantage in their use. By such criterion, GBMMS) 18 hetween the donor and the first
is questioned: who has a greater candidate to receiver, obviously waits not
possibility of success with the use of the for an any organ, but one that is
resource? Justice will be done, then, bybiologically capable of incorporating
maximizing the collective asset through
the allocation of the resources to those wAde necessity criterion questionswho
have better chances of enjoying them, thoeeds most? aimed at defining to whom
favoring those benefitted ad avoiding tha&llocate scarce resources. This greater need
bad or vain use and the waste of assetd)en understood in the sense of
collectively. In effect, it is not suggested teeriousness, is one of the most natural
not considering minimum effectivenessounding criteria used, which satisfies the
criteria that assure the advantageofisst patient in a situation of greater
application of precious resources, resultinggency In disfavor of that criterion, it is
useless for those who receive, to thwted the risk (abominated by utilitarians,
detriment of those who with him wouldout that either ceases to be a disadvantage
have a better chance of success for non utilitarian) of wasted resources -
already per se scarce - devoted to patients
Let us imagine,verbi gratia, to allocate who, so serious they are, no longer have
organs for transplant without payingreal hope of recovery
attention to the minimally essential
compatibility essential between the orgarAnother implicit risk to this criterion is the
and the receptor that would allow to safelysubjectivity in the assessment of urgency,
supposing the feasibility of the procedure which attempts circumventing by using
The priority, in this case, not only would objective criteria, such as technical
not solve his problem with the reception ofmarkers in severe points systertike the
the organ, which could better serve anothgparameters currently used in the allocation
of livers for transplantation in Brazil.
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The priority, in this case, not only would resources, although under the merit
not solve his problem with the reception fcriterion is in the sense that the candidate
the organ, which could better serve anothegenerated damage and no benefit to
like the parameters currently used in thesociety, would give it a kind of accessory
allocation of livers for transplant in Brazil. penalty*4, not provided for by law

A bioethical allocation criterion sometime®n the transplant list, mention is also made
considered in the hypothesiserit. It to |srael and Singapore’s legislatiofis
wonderswho deserves more priority, by his  combining this allocation criterion with the
history, his way of life or contributions to queue criterion, when setting that will only
society? The merit takes into account thge admitted in the list of recipients who are
contributions of the individual to society 0gjso donors of organs and tissues,
his possible contribution to the pathologicgioritizing, among these, those who
condition, in view of his conduct of life.gffered to be donors. This measure,
Such criterion envisages two main risk$iowever, would have little value in Brazil,
initially, the danger of seeing people frordgnsidering that even when the individual
their usefulness to society, and not thgjicludes in his documents the intent to be a
intrinsic value™. In addition, there is theqonor the last word and the family, after
risk of inciting prejudice against the soge modification of the original writing of
called stigmatizing diseases or incurring ingw 9434/97°. which provided for the
dangerous subjectivity of moral judgmengieged donation. Understandably, such
However, one of the most difficult criteriggy was poorly received by the population
to displace, in human assessment Q4o was not even been informed (as, until
allocation demands, is of those who mogg,, is) in relation to proceedings and the
evoke the intuitive notion of justice importance of the diagnosis of brain death
and organ transplant procedure
Question would be, in this case, for
example, whom assist with priofityy the case of the patient with alcoholic
between a scientist in the process gjirhosis, the reasoning used is that there
discovering a cure for cancer, who sufferege sityations in which the patient himself,
a heart arrest, and an unemployed, dryg his conduct, exposed to the risk of
user, after overdose; between the bearerfnage that afflicts him, thus ascribing
alcoholic cirrhosis and the child who wagjm jower priority in attendance than those

born with atresias (important stricture gonsidered innocent as to their pathology.
occlusion) of bile, both needing a liverypis refers to a kind of moral

between the outlaw shot by the police igcountapility of the individual for hi
issue of criminals, by the way, deserveshijdress2 advocate that the equitable
particular mention since considering th'épportunity rule  applies when the

condition as an isolated element Qnfavorable elements in life are not the
infringement in the allocation of
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responsibility of the agent, since, for theswvaiting for the chance of having his first
authors, as well as people lose their rightt@rmal organ. In this aspect, even if
freedom by antisocial behaviors may logonsidering thatall have the right to s
their right to assistance by not acting onsecond chance, it is a subject of discussion
responsible way. It would not meaif they would have the right to a third or
leaving them without assistance, but tourth one, with equal priority. An adverse
prioritize others, whose necessity does npicture is that in which the following needs
derive from his participatian are involuntary, n the sense of a risk not
assumed by the agent, like in the
Against this, are the arguments on favorindlypothesis of rejection of transplant due to
social  preconceptions  and  theimmunological issues
inconvenience of moral judgments son
preterit behaviors, against merit (or afhus, the cases of re-transplantation,
supposed non-merit) and real need. Manindicated up to forty-eight hours from the
other alleged behaviors are not everprevious transplant (or up to seven days,
sanctioned by the State, as in the case &r the liver, according to annex to
use of alcohol beverage or smoke causin@rdinance MS1,060/06*°), and corneal
cancer and other pathologies that magraft failure are considered of priority and
require transplants urgency (according to art. 40 of Ordinance
MS/GM 3.407/90)*8 unlike the allocation
With the intent of balancing that criteriorgriterion based on the obtaining of the
with the effectiveness itself and avoidintprgest number of beneficiaries, refuting, in
the resources to be lost by the maintenaribés case, those whalready had their
of the risk performance of the patient, it isscond chance. Also in similar sense,
suggested a kind of intermediate denying the criterion of the number of
accountability, exemplified with the beneficiaries, art. 3° of Ordinance
requirement that the candidate to livé¥35/GM, of July 22 1999, according to
transplant is abstemious for some timehich the pancreas and one kidney being
before the transplant which also provide¥fered preferentially to the receiver of
him better chances of prognostic The combined transplant, when the donor
defenders of such thesis recall thateets the following minimum criteria a)
although alcoholism is also a pathology, #ge between 10 and 45 years; b) weight
should be questioned if there would beetween 30 and 90 kg, and c) lack of
justice in prioritizing eventual revelpersonal or first degree relatives history
patients to give them a third or even ith Diabetes mellitus?".
fourth healthy liver, to the detriment of a
baby with biliary atresias, a pathology withi should be emphasized that the
a good prognostic in case of transplant, orientation prevailing in bioethics is to
antagonize discrimination against the so-
called socio-behavioral pathologjes
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although there are those who considepbody desires, as an ideal of happiness,
correct the personal accountability, itp have parts of his body mutilated, with a
opposition to what is considered agerious and permanent commitment to
excessive social victimization, which health, even though this representatives
removes the individual's voluntaryfed a financial increase. Such perspective
principle even in the case of illegagxplores sellers’ vulnerability through
conducts, such as the consumption tsflse exercise of autonomy, transforming

drugs and criminalit¥’. these resources into single way

merchandise, having the poor as suppliers
The availability or non-availability and the rich as beneficiaries, regardless of
of the own organs and tissues, as the needs of those. In the face of this, the
part of the physical integrity market for human organs and tissues is

ethically and legally rejected, at least in
Regarding the allocation of organs fdBrazil.
transplants and in order to raise the offer,
some argue, especially among liberals,Rgspite the ban, the trade is often
supposed ethical and legal possibility gfinounced openly in the international
selling one of his double organs such &stwork of computers. Authors such as
kidneys and corneas, by living donor, ofljhomas Cassut@ mention China, India
as accepted in other countries, tHd Brazil as countries with lose control
remuneration for raising the offer opver the trafficking of organsBerlinguer
renewable tissues such as blood and speffid Garrafa® report serious cases of
It would be, after all, dree and informed Violations in several countries of the world.
choice, made by a major age, lucid arféertain renewable parts of the human body
capable person, in full exercise of higave had their trade tolerated in Brazil, as
autonomy, as if selling work and |ab0ri',n the case of human hair. There is, in this
which also somehow debilitate théegard, the relevance of moral acceptance
individual 2324 and of the concept of acceptable

compliance with morality, shaping the
The fact, however, is that, particularly withegal and constitutional interpretation in
respect to not repairable organs, it shoulglation to the limits of the autonomy, here
be assumed that there would be no re/aq)rked under the prism of the bioethical
autonomy by the seller, whereas in naturdfinciple that bears that name
circumstances anyone would sell their
organs to third parties with no affection[he intent with the limitation to such
except by pressing financial need agvailability is to avoid the performance of
complete ignorance of the gravity of ththe false freedom, of the addicted will

option, what would undermine the allegep@articularly by economic necessity, by
freedom of choice®> 26 |n Sebastian social pressure, by motivations that come

Mello’s fortunate expressidn as a rule from outside and not of own individual as
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as legitimate exercise of  self- tr_le so-called dlr_e(_:ted donat_lon, ie.,
determination. That said. it would bedlrected to a specific person, is usually the

useless to apply here, superficially, thdnost frequent one for most donators, who
idea of empowerment and towards thénus feel encouraged to help a known
qualification of the individual to the PErson under a difficult situation. Also
exercise of his autonomy and for makingObJeCt of separate discipline the S|tuat|(_)ns
informed decisions about their own health©f @ replacement mother ((surrogacy) bring
since even aware of the risks and€duirements regarding who can be a

consequences of his choice, the ager&andidate to the function of_gestating
would be imbued with false autonomy,Cthérs embryo, with emphasis to the
propelled by his social status, about whictfratuity and parenthood or intimate
they do not suffer empowerment and thaffi€ndship of those involved, to justify
limits his reality as well as his decision-SUch offer
making freedom, not allowing him to

exercise, in fact, a broad power of choice The prohibition of selling in case of dead

donors, in turn, relates to the search of

In the cases where is allowed the integdual access to these resources, avoiding
vivo donation, which must be exceptionalthat they become mere economic values.
the rule is the individuality of the donation,Based on the discipline of inter vivo
addressed to a specific receiver andonation, and in order to improve the
motivated by reasons of relationship ocontribution and the General allocation of
clear affinity between the donator and thergans for transplants, defended by
receiver. It refers to situations in which it isTaciana Andrade€® the inclusion of the
supposed to deal with a reasonable optioghoice of allocation of deceased donor
that any person could do with no offense tgygans, following the same parameters as
his condltlon_ of h“”_‘a”'ty and ONcehe possibility of donation in vivo. It is, in
respected his capacity of autonomy,

preceded by the requirements of Olotainin1’act, that such a measure would facilitate

free and informed consent. The objectivgreater supply and would rellev.e the
with these precautions is to restrain th@!location of scarce resources in the
abuse of economic, labor relationships (th@dustry, unstinting without representing
asymmetric re]ationships mentioned bgncreased risk of CommerCIahzatlon, if and
Elster ¢, intensifying the vulnerability and as they surrounded the living donor
rise situations of false autonomy) or th&equirements in addition to, of course, the
mere camouflage of prohibited trade, undererifications of histocompatibility,
the appearance of donation, besides othgiinimally necessary for the effectiveness
care assuring the maximum possiblgf the procedure
integrity of the donar

Other authors®3? also criticized this kind
It should be recalled that Law 9434/97

_ : of post-mortem socialization, which
does not include the donation of blooficonverts the cadaver organs in State

sperm_ and_ pva, objects of Sp(_ec'f'cproperty often dissuading donations that
_regulatlonW|th|n such cor_ltext, especially ¢ou1d benefit at least partially third parties
in the case of blood donation
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since, as a general rule, consent to thbotographs through which would be
donation of organs in general and not jugtoven the alleged intimacy, careful
one, so that targeting a particular donatio@xamination of witnesses etc., since, unlike
the other to anonymous receivers. This iiter vivo donation, the perishment of the
not to allowing that, the end marketingdead donor's organ is a matter of few
would entail a kind of allocation thathours

would favor the wealthy, denying almos}t th ializati
absolutely to the poor access to importa p ensure € non-commerciaization,
tra care could be taken, such as to

health resource that cannot be obtained By 2 : .
other means, but, only, to hear the fami[fgtram the choice of the receiver by the

and enhance its affection, respect, after aﬁnor farrtu!ytngxt klnstr;]lp S|tuat|ons,t mt:
quite distinct from what motivates the. ore restricted way than -oceurs 10 the

unwanted trade ving dono.r, but more objectively
verifiable, with the attachment of true

hcqpies of the proof of the kinship to

Indeed, it is reasonable to assume t nation orocedur maintainin o th
many families would feel encouraged tgo ation procedures, maintaining, as to the
onations not directed, criteria of

authorize the donation of organs if theg

could direct some of them to a loved one "pronology (queue) and urgency (need),

need, exactly awaiting for the transplan?xcept'onany depnve(_:l, in kind, .by the use
f an exercise considered valid and not

Reversely to the proposal und tul of aut
examination, one can argue that t armiut ot autonomy
judicial control required in vivo donation

for non relatives, would see here restricté:dna"y’. the claim Of. dange_r of
by own limitation of time, due to the Scanff\ssassmatlon attempt against the life of the

survival of the dead donor organ§,ntgnfleotl. ollonpr W?rl:ld not be, |_n practtlcg,
providing the risk of untimely angSubstantial, given the own requirements in

irreversible injunction that approve he chara}ctezlhzatcljon t.Of Itt)ralfn c_legth, q
situations of irregularity and fraud to thgecessary forthe donation. ft reters indee

statutory criteria of allocation, perhap?] at .ve(;yb sp.ecn‘lc i reqw;edmﬁgnt,lt
motivated by economic stimuli at a time&''aracterized by a circumstance ot dittcu

already particularly delicate for the donor'¥Oluntary provocation,  which S.h(.)UId’
family. moreover, have a known and finished

cause to be able to be diagnased

The fact that the time limitation, in this L

case, could not allow proper investigatioﬁh? d|SC|pI|pe O,f such resources and
by detailed interview about the knowledgg1elr allocation in the country

of the history of the deceased by t

h .
alleged receiver, presentation of 'Fhe organs available for transplants are, as

seen, clear examples of goods materially
scarce on health, whose allocation
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demands extreme care and absolul®gnosed as brain death, generated a wave
impossibility of control againstof solidarity in the country. A survey
multiplying them, both for ethical reasonsonducted by ABTO, relative to the
and by ethical and legal obstacles. In theimber of donations in the following
face of this, about 90% of those countriggonth, revealed that, of the 21 Brazilian
bear the costs of the transplant prograrbtates surveyed]ll had an astonishing
through Government means, in order f@ise in the number of donations compared
grant greater impartiality and universalitjo the month prior to the tragedy, with
of access and better control of the mdtterincrease in the number of family

agreements of 50% (Pernambuco) to 266%
Notwithstanding the material scarcity ofParana). Five States have undergone
organs and the inability to manufacturehanges and five had a slight decrease in
them, it is important to note that théotal number.

problems of allocation in the sector can b§ . : o .
. : , imilar effect is seen in times of massive
substantially reduced by increasing the

supply, by increasing the number Sfampaigns, especially in soap operas or

. . : . rograms of great audience, demonstrating
donations involving corpses, which, per St%ﬁereb the possibility to enaage sociall
reduces the interest in the marketing b y P y g9ag Y

. en in the allocation of non-fungible
streamlining the queues. It has been ) . -
noticed that the information programs t > ources, through “information policies

and incentive. The ideal is that the

the population about the diagnosis of brain . . :
mpaigns are most active and systematic,

. . o
death, encouraging its knowledge ang- .
ging g nat depending only on the occurrence of

demonstrating its seriousness, as well aﬁ . .
shocking event; in order to prevent

appearances in the media, encouragln% .
: . violence and accidents, as well as to
donations (often motivated by bombastic . . :
revent, from the incentive to donation,

cases), have represented im orta%
.) prese P ﬂtther preventable deaths after everyday
occasions of seasonal increases in the

number of family concordances familiatrragec“es that may be avoided

donation
Let us see as an example of the greatest

. . . importance of information, the resistance
Then it occurredyerbi gratia, upon the . ) .
noticed in the country to the original

death of young Eloa Pl_mentel, murdered Ir\]/vording of Law 9434/97, which provided
October 2008, after being kept as a hostagfe . .
) or the alleged donation, without any
by her ex-boyfriend for over a hundred limi Lo larifvi i
hours, in Santo Andre, Sao Paulo. Threiminary. zeal in- claritying ©

crime mobilized the national spotlight, andpopulatlon about the diagnosis of br_aln
: death and how the law would be applied
the gesture of the family of the teenager

who was only 15 years old, in agreeingThe legal change to include the family

: : consultation favored the reliability of
with the donation of her organs, when . . .
relations in the area, showing much more

compatible with the Brazilian -cultural
environment
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But, in order to get the program to workphases and  population  awareness
one needs to refine the diagnosispmpaigns, strengthening the system’s
notification, and fundraising systems. Noteeliability

that the index of brain death is equivaletfitis established in the Brazilian legislation
to approximately 1% of total deaths, alsthat priority in organ transplantations from
excluding from the potential donationsjead donor will be nationally given, in a
technical contraindication situations, sucsingle list set by the order of registration
as the presence of blood cancers, amongh State agencies, the&Centrals for
others. To maximize the shortage scenarldotification, Capture, and Distribution of
there are, on the one hand, technical afdgans(CNCDO), ruled by the National
training conditions for the diagnosis, idransplantation System (SNT), after
order to be accomplished in time andheeting the basic requirements of
safely; and, another, social diffusion ofompatibility with the only exception, to
information and good advice to family, t&ach organ, in legal and objectively set
reduce the number of families’ refusals tcases pursuant to Art. 24, item 5, of Decree
donaté*=¢, 2,268/97°%%.

In such circumstances, Brazil has Rgodifications performed in October 2009
extremely low relative number (that isin the regulation of transplants shall
compared to its population) of transplantgonfer, among its main changes, priority to
well below its potential and countries sucfeceivers with less than 18 vyears,
as Spain, also of Latin origin, where ther@)mpared to organs of the same age group;
are about five times more transplants thahildren also are entitled to subscribe to
the Brazilian average per millionthe list of kidney transplants before joining
inhabitants®’. It should be noted that thﬂn the terminal stage of chronic k|dney
Spanish legislation, while providing thejisease Moreover, donors with any
alleged donation, systematically performgommunicable disease shall be able to
in practice, the family consultatiomhe donate tissue and organs for patients with
entry list in that country is organized byhe same illness, upon consent from the
hospital unit, only looking for an externateceiver, and the donation of inter vivo is
receiver if there is no interested persqibt akin to donor needs authorization from
compatible in the institution what does n@n Ethics Committee formed by hospital
seems, however, to be a decisive factor fetaff, before referred to judicial reviem

the biggest offer or the best allocation, t@rn, the willingness to double the amounts
the extent that the regional aspect is alpaid by the procedures associated with the
considered in the Brazilian programgollection and transplants entails ethical
including the vitality of organs The and social discussioBonsidering that the
success rates in capture can be m@igount paid to other health care
precisely allocated to what presents itseffrocedures, more frequent and often ill-
efficiency in notification and diagnostic  paid, is not the greatest hindrance
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to procedures, but the diagnosidyleld index, even not the ideal, seeks to
authorization and collection deficien®y* grant objectivity to the seriousness and

urgency criterion, whose failure is pointed
The queue criterion is, therefore, the ruleut as one of possible injustices of the
combined with the effectiveness thatjueue parameter. The issue  of
herein, occupiegequirement space, and irregularities in the distribution of the so-
not just the requirement of preference amalled marginal organs, on the other hand,
need criterion, under the modality o$hould be inhibited through the recognition
urgency or severity, to be ascertainddat only the recipient's transplant team,
through internationally validated pointsiccording to the list legally validated, may
systems, known as the Model for Enddiscard an organ considered inappropriate
stage Liver Disease (Meld), for adolescents
and adults, and Pediatric End-Stage Livéhe control should be made, additionally,
Disease (Peld), for children below 12 yeatBrough transparency and periodical
of age, based, among other aspects, on tegiew of the state waiting lists, by
type of Pathology, evolution pace, thepdating the data, eliminating duplicities,
amount of injuries viewed, laboratoryursuant to the law, and excluding
values presentegic. candidates already dead or those who do

not have an effective indication for
The objective is to ascertain the nedtansplant
through parameters that aim to be the most
objective ones However, Andrade ?° The need to control, however, does not
makes criticisms to such points systematityvalidate the legitimate purposes of
reputed as difficult to be updated, since dbjectifying and  rationalizing  the
requires constant tests. He also criticizadlocation in the area, and it should be
the possibility of fraud to the allocatiorrecalled the penalties of conduct relating to
criteria, through the parallel allocation offregularities in organs’ donation, removal,
organs considered marginal, i.e., not in tlaad transplantation procedures, provided
ideal conditions for transplants, whiclfior in Law 9434/97, which rules the matter
would not be orderly offered according tof brain death, organ donation and
the list of legal priorities transplantation of human tissues and

organs Moreover, regarding the criticisms
These are pertinent criticism, withoupresented in  mentioned work, the
doubt, which do not solve the issuts collection of law cases gathered by the
noted by the author, the allocation criterisgame author revealed that, according to
are always subject to failures when theywn analysis, at least regarding the legal
prefer and deprecate, due to inescapabligcisions program has tended to approve
shortage, subjects initially holding arthe administrative allocationn view of
equal right of access to the claimed goodthe danger of individual decisideading
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to irreparable injury to other priorityand image data (for the assessment of
stakeholders, according to legallpeed, thus avoiding priority subjective
established criteria and considere@lssessments).
ethically reasonable and legitimate

The fact is that the fewer resources there
The adopted parameters have the merita®e, more and more harsh allocations must
not being based on social aspects, whetfgr done, with all criticisms to which are
in terms of income or supposed merigusceptible the existing criteria, leaving
evading, in this sense, to mentionedncovered the regrettable gap between the
criticisms of subjectivity. In parallel, theconstitutional right to health assured to all
problems commonly related tcand the lack of fulfillment that the shortage
chronological parameter of queue aféiggers and that neither the Judiciary
mitigated by combining with the criteria obranch, as the ultimate guardian of
effectiveness and necessity, which, in turfindamental rights, can circumvent. To try
seek to reveal themselves notably objecti{@ change this panorama and the resulting
by being based on actual data, as tHisparity between the legal discourse and
immunological system  compatibility,the factual plan, is not very useful to
weight and age among donors arifitervene in the law if not if acts in social
receivers (with respect to effectiveneskgality, one of the rare cases where this is
escaping from exclusive analysis forecastgncretely possible, especially to see the
statistics), and the evaluation of laborato@pulation that the donation made by the
and image data (for the assessment dgath allows you to save many lives, from
need, avoiding priority  subjective? life that could not be saved
assessments

Final Considerations
The adopted parameters have the merit of
not being based on social aspects, whetfYf¢pen analyzing the possible and adopted
in terms of income or Supposed meri@’riteria, it is seen that they are parameters
evading, in this sense, to mentionegpllectively deemed as the best expression
criticisms of subjectivity. In parallel, thednd most reasonable means found until
problems commonly related tghen for equity promotion, representing a
chronological parameter of queue analid manifestation of approach that
mitigated by combining with the criteria ofthically contemplates the constitutional
effectiveness and necessity, which, in turfealth protection and the reality of scarcity
seek to reveal themselves notably objecti@@d inescapable need for allocation
by being based on actual data, as the
immun0|ogica| system Compatib”ity’“ is refuted, then. in this context, its
weight and age among donors arfidividual modification, except in the case
receivers (with respect to effectivenes8f apparent irregularities in the compliance
escaping from exclusive analysis forecastdth the legal provisions, under the penalty

statistics), and the evaluation of laborator@f infringement of legitimate stakeholders
with equal backing in the constitutional
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rights to life, health and equality, and who,catalogue of human and fundamental
by the criteria legally in force, held therights legally based on the recognition of
primacy at the timeA timely suggestion the undeniable equity among all people.
for a bill seems to be the inclusion of theThe shortage is, however, a fact not always
possibility of directed donation, in the casesurmounted, albeit against it one should
of the dead donor, when the beneficiary igirelessly fight
a kin and technically compatible, who is
awaiting for transplantation The best thing to do, then, is to seek to
improve the mechanisms for optimizing
These are not, yet, the optimal parametershe organ and tissues donation and
if one day they are achieved. The ideatransplantation system, reinforcing its
would be not needing to deny anything toseriousness and reliability, in order to
anybody, especially when it comes topromote the legal and ethical
expectations as noble as the guarantee afagnification in providing facilities and
life and health recovery, designs somaking the naturally tragic process of
arduous and beautifully reflected in the  searching for a fair allocation of these
admittedly scarce health resources less
painful and poignant

Resumo Orgdos e tecidos humanos para transplasde exemplos de recursos escassos em
salude, que ndo podem ser produzidos nem auroentdidanceiramente. O comércio de 6érgaos e
tecidos humanos é eticamente reprovavel, pois s&oelaciona ao exercicio da autonomia, mas é
comumente uma decisdo motivada por dificuldademdnuicas. No intuito de avaliar a aplicacao da
justica distributiva este artigo analisa: os tiples transplantes; os de escassez e a aplicabilidade
argumento da reserva do possivel ante essa diécweies 0s principais critérios de alocacaplicados
amatéria; a disponibilidade ou indisponibilidade qwéprios 6rgdos e tecidos e a disciplina do tema
no pais. Concluiu-se pela dificuldade de se maifigudicial e pontualmente, critérios de alocacao
preestabelecidos no setor, embora se possajarirs novas perspectivas para abordagensisleg
futuras, visando a ampliar, de maneira éticafa e segura o aporte de o6rgdos disponpaia
transplante, especialmente o0s provenientes ddodocadaver.

Palavras-chave Trarsplartes de érgaosAlocacdode recursosDotacdode recursos paralidadsde sadde.

Resumen

Destino de érganos Yy tejidos y la disciplinade los trasplantes

Organosy teidos humanos pardrasplante son gemplos de recursos escasos efud, que no
pueden seproducidos ni aumentado§nancieramerte. El comercio de arganos tgidos humanos
es éticamerte reprobable, pues no sedtaciona d gercicio de la autonomia, pero escomunmente
una decisén motivadapor dificultades econdmicas. En @ intuito de evauar la agicacion de la
justicia distributiva estearticulo analiza: 10s tipos de trasplantes; los de escasey la agicallidad
de argumentade la reservade posible anteesa @cunstancia, los principdes ciiterios de destino
apicados ala materia, la disponibilidad o indisponibilidad de los propios arganosy teidos y la
disdplinadel temaen € pds. Se oncluye por ladificultad de modificarse, judicid y puntuamerte,
criterios de destino preestadecidos en € sector,aunque se puedanugerir nuevas perspectivas
para abordges legdes futuros,visando a ampliar, de maneraética, justay segurala aportacion de
arganodisponibles paratrasplante, especidmerte los proveriertes dedonantecadaver.

Palabras-clave: Trasplantede arganos. Asignacién de recursos. Asignaciomedersos para la
atencion de salud.
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